
1 

 
 

TTTHHHEEE   RRREEECCCOOORRRDDDEEERRR   RRROOOUUUNNNDDDTTTAAABBBLLLEEE   

   
CCCLLLEEE   HHHaaannndddooouuuttt      

 

 

 

 
 

 

 

Wednesday June 9, 2010 
 

San Francisco Commonwealth Club 

8:30 a.m. – 9:00 a.m. 

Registration 

& 

Continental Breakfast 

 

 
9:00 a.m. – 11:00 a.m. 

Program 

 

2.0 CLE Credits 

 

 

 

 

 

 
An ALM Event 

 



2 

 

 

 

 

 

Moderated by: 
 

Peter Keane 
Professor and Dean Emeritus 

Golden Gate University School of Law 

 

 

 

 

Panelists: 
 
 

Honorable Elizabeth D. Laporte 
Magistrate Judge 

U.S. District Court, Northern California 

 

 

 

Honorable Quentin L. Kopp (retired) 
San Mateo Superior Court 

 

 

 

Honorable Ernest Goldsmith 
San Francisco County Superior Court 

 

 

 

Honorable Philip Pennypacker 
Santa Clara County Superior Court 

 

 

 

Honorable Charles A. Legge (retired) 
JAMS 

U.S. District Court, Northern California 

 

 

 

 



3 

 
 

Program Summary 

 

 

 

FOR TOP LITIGATORS AND TRIAL ATTORNEYS 

 

Most litigation never reaches a jury verdict or even trial. It follows then that the most 

valuable trait of great litigators is their ability to persuade the opposing side, not jurors.  

THE RECORDER has assembled a panel of distinguished judges who will share how 

extraordinary litigators win more favorable settlements for their clients. Among the issues 

our panelists will explore is whether top settlement attorneys tend toward an adversarial 

or conciliatory style; how they manage their clients’ expectations; whether a history 

of strong jury victories gives a litigator greater negotiating leverage; the most fruitful 

use of pre-trial motions; and, common mistakes even good litigators unknowingly 

make. 
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Agenda 
 

 

 

 

 

9:00 -- 9:05   Introductions. 

9:05 -- 9:30   What should lawyers be doing with an eye towards  

settlement as they prepare their cases? 

9:30 –10:00   What do judges expect from lawyers during settlement 

   negotiations and settlement conferences? 

 

10:00 -- 10:30  Overcoming problems to settling cases: 

             A. Lawyers dealing with opposing counsel. 

             B. Lawyers dealing with their clients. 

             C.The best methods to get a judge going your way in 

settlement activities. 

10:30 –11:00  Audience questions. 

11:00    Adjournment. 
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Moderator 

Peter Keane 

Professor and Dean Emeritus 

Golden Gate University School of Law 

 

 

 

Professor and Dean Emeritus Peter Keane is a frequent media commentator on legal 

issues, particularly pertaining to California law and policy. He is former President of the 

Bar Association of San Francisco and former Vice-President of the State Bar of 

California. He served as Chief Assistant Public Defender of San Francisco for two 

decades and is a former San Francisco Police Commissioner. He authored California 

Proposition 190 which amended California’s Constitution and reformed the State 

Commission on Judicial Performance. He teaches Constitutional Law, Evidence, 

Criminal Procedure, Professional Responsibility and Trial Advocacy. Keane can be 

reached at his office at 415 – 442-6610 or on his cell phone at 415-350-0626. 
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ELIZABETH D. LAPORTE is a United States Magistrate Judge for the Northern District 

of California.  Appointed on April 4, 1998, Judge Laporte presides over numerous civil 

cases randomly assigned to her  with the parties’ consent, including patent, trademark, 

copyright and other business litigation, employment, civil rights and environmental cases.  

She also presides over criminal matters, conducts settlement conferences, and resolves 

discovery disputes. 

 

      Judge Laporte is the author of Managing the Runaway Patent Case, an article 

published in the Summer 2003 issue of the Northern California ABTL [Association of 

Business Trial Lawyers] Report, and Getting the Most Out of Judicial Settlement 

Conferences, published in the Winter 2006 issue.  She also served as a judicial reviewer 

to the Continuing Education of the Bar’s (CEB’s) California Civil Discovery Practice, 

and authored an article on the recent e-discovery amendments to the Federal Rules of 

Civil Procedure for CEB’s Civil Litigation Reporter. 

 

      Judge Laporte is a member of the Board of Governors for the Northern California 

Chapter of the Association of Business Trial Lawyers and the Executive Committee of 

the Litigation Section of the Bar Association of San Francisco.  She is also a judicial 

observer for the Sedona Conference Working Group on Electronic Document Retention 

and Production and a member of the Federal Circuit’s Bench Bar E-Discovery 

Committee.  Judge Laporte has recently been appointed the Alternative Dispute 

Resolution Magistrate Judge for the Northern District of California, previously served as 

the Chair of the Executive Board of the Ninth Circuit Magistrate Judges, and was a 

member of the Jury Trial Improvement Committee of the Ninth Circuit Court of Appeals. 

 

      Judge Laporte regularly speaks and participates in panels concerning patent litigation, 

jury trials, e-discovery, employment law, settlement, and other topics.  Recent examples 

include: 

 

• Federal Judicial Center E-Discovery Judicial Training Program, panelist on 

“Triggers and Preservation,” “Rule 502,”and Judges Roundtable (September 

2009) 
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• International Seminar on Intellectual Property in Taiwan, Panelist (July 2009) 

 

• Federal Judicial Center/Berkeley Center for Law & Technology Seminar, 

panelist on Patent Case Management Judicial Panel (May 2009) 

 

• Stanford Law School Conference on Intellectual Property Law and the 

Biosciences, “Views From the Bench” patent litigation panel (May 2009) 

 

• California Employment Lawyers Association Annual Conference, presided 

over mock sexual harassment trial (October 2008) 

 

• Georgetown University Law Center, Advanced E-Discovery Institute, 

panelist on “The Federal Rules Amendments - The Judicial Perspective,” “The 

Duty to Make Reasonable Inquiry,” and “Judicial Roundtable” (November 2008) 

 

• Association of Business Trial Lawyers 35th Annual Seminar, moderator, 

“Preparing the Corporate Witness to Testify” panel (September 2008) 

 

• California Employment Lawyers Association Advanced Wage and Hour 

Seminar, panelist on “Discovery in Wage and Hour Class Actions” (May 2008) 

 

• 2008 Northern District of California Judicial Conference, moderator, 

“The Unseen Jury” panel (May 2008) 

 

• Northern District of California Practice Program on jury selection, 

panelist (January and March 2008) 

 

• American Intellectual Property Law Association Mid-Winter Institute, 

presentation on intellectual property litigation and e-discovery (January 

2008) 

 

• Northern District of California Practice Program Patent Roundtable 

(October 2007) 

 

• American Intellectual Property Law Association’s 2007 Advanced Patent 

Litigation Seminar (June 2007) 

 

• Northern District of California Judicial Conference, Jury Trial Innovations 

breakout session (May 2007) 

 

      Prior to her appointment, Judge Laporte served as Chief of Special Litigation for the 

San Francisco City Attorney’s Office (1996-98); Administrative Law Judge for the 

California Department of Insurance (1991-96); Partner, and previously associate, at 



9 

Turner & Brorby (1983-91); and Law Clerk to the Honorable Marilyn Hall Patel, 

Northern District of California (1982-83).  Prior to attending law school, she was a policy 

planner/economist at the Federal Trade Commission from 1977-1979. 

 

      Judge Laporte is a graduate of Princeton University, class of 1975, and holds a 

masters degree from Oxford University (as a Marshall Scholar from 1975-77), and a J.D. 

from Yale Law School, Class of 1982.  Judge Laporte was named a Lawyer of the Year 

by California Lawyer in 1996. 
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Ernest H. Goldsmith 

 

Judge of the Superior Court of California 

San Francisco 

Appointed 1996 

 
 
Assigned to the Civil Division. Trial judge in cases including: contracts; real estate; 
insurance; landlord-tenant; commercial leases; consumer class actions; toxic torts; 
personal injury; unfair business practices; construction; employment and employment 
class actions; products liability; anti-trust; maritime; environmental law. Criminal court 
assignments included: felony and misdemeanor trials; preliminary hearings. 
 
California Enivironmental Quality Act (CEQA) Judge  for San Francisco County. 
Presided over major California water quality  and environmental law trials. 
 
Serve as mediation judge in the Superior Court Judicial Mediation Program. 
 
Served as Complex Asbestos Litigation General Orders Judge for six years. Initiated 
highly successful asbestos litigation mandatory electronic filing and service program.  
 
Trial Judge of the Year Award by San Francisco Trial Lawyers Association. 2005 
 
Teaching and Lectures for Judges and Attorneys: 

• AEI-Brookings Institution: presentation on “Toxic Tort Litigation.” 

• California Judges Education and Research teacher for continuing judicial 

education, “Discovery Issues” and “Electronic Discovery.” 

 

• West-Thomsen Asbestos Litigation Seminar, faculty, “Toxic Tort Litigation”. 

 

• State Bar of California, Continuing Education of the Bar, trial  practice programs. 

 

• National Business Institute and other seminar organizations. Frequent instructor 

for discovery, expert witness, jury selection and trial practice seminars. 

 

• State Bar of California seminars, faculty  “California Nonprofit Law.” 

 
Previous Legal Experience: 
 

• Civil law private practice. Specialized in nonprofit organization law. Represented 
medical, philanthropic, charitable; educational and public service nonprofits and 
nonprofit directors and officers.  Clients included The Chinese Hospital of San 
Francisco, mental health organizations  and many Chinese benevolent and family 
associations. 
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• Chair, State Bar of California, Nonprofit Organizations Committee, Business Law 
Section, 1994-5. Chaired drafting of comprehensive revisions to Nonprofit 
Corporations Code. 

 

• Criminal law experience: Assistant District Attorney, San Francisco, six years. 
Criminal defense practice two years. Tried over thirty felonies to verdict in 
criminal practice. 

 
Education: 
Stanford Law School, LLB; University of California, Berkeley, BA, MA, political 
science. 
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T: 415-982-5267 
F:415-982-5287 
Download vCard 

 

Judge Legge was 

selected in 

newspaper 

surveys as one of 

the two most 

popular 

arbitrators in 

Northern 

California, and 

one of California's 

Top 50 Neutrals. 

Case Manager 
Sarah Nevins 
JAMS 
Two Embarcadero 
Center 
Suite 1500 
San Francisco, CA 
94111 
415-774-2657 Phone 
415-982-5287 Fax 
Email:  
snevins@jamsadr.com 

 

 

 

 Hon. Charles A. Legge (Ret.) 
 
 
Hon. Charles A. Legge (Ret.), U.S. District Judge Northern District of California, 

has developed a reputation for fairness and has proven ability to adjudicate and 
settle complex disputes involving a wide range of civil and governmental litigation 
issues. Judge Legge brings a wealth of talent from his 17 years on the federal court 
and from his practice as a full time arbitrator and mediator with JAMS since 2001.  

 

ADR Experience and Qualifications 

� Conducted over 500 settlement conferences and mediations in all types of 
litigation including business, contracts, securities, intellectual property, 
governmental, casualty, insurance, and labor/employment, and class actions  

� Particular expertise in complex business litigation and intellectual property 
cases  

� Appointed as Special Master and Referee by several courts  

� Over 150 published opinions available in the Federal Supplement and on the 
Internet 

 

Representative Matters 

Judge Legge has presided over more than 5,000 cases, including the following:  

� Accounting and finance  

� Airline disasters  

� Anti-trust  

� Attorneys' fees  

� Banking  

� Bankruptcy  

� Biotechnology  

� Business disputes  

� Class actions  

� Discovery  

� Employment and labor  

� Environmental disputes including EPA’s approval/disapproval of new pesticides 
for agriculture, Clean Water Act cases, cases involving the clean up of 
commercial properties, EIR’s, and environmental easements  

� Finance  

� Governmental  

� Healthcare  

� Insurance  

� International disputes including anti-trust, foreign tort and maritime, patents and 
licensing, contracts, extradition  

� Mergers and acquisitions  

� Oil and gas  

� Patent, intellectual property, copyright, trademark, trade secret  

� Professional liability  

� Securities and securities regulation  

� Wage and hour 

 

Honors, Memberships, and Professional Activities 

� Board Member, Federal Judicial Center Foundation Board, 2002-present  

� Recognized as one of California's Top 50 Neutrals, The Daily Journal, 2004  

� Recognized as One of the Bay Area’s Top Two Arbitrators, The Recorder, 2002  

 

Specialties  
General  
Antitrust  
Arbitration  
Business/Commercial  
Class Action/Mass Tort  
Employment  
Environmental  
Federal Judge  
Governmental/Public 
Agency  
Insurance  
Intellectual Property  
International  
Professional Liability  
Securities  
Special Master/Disc. 
Referee  

Locations 
San Francisco  
Los Angeles  
Sacramento  
San Jose  
Santa Rosa  
Walnut Creek 

 
Available to hear cases 
nationwide. 



16 

� Member, American College of Trial Lawyers, 1981-present 

 

Background and Education 

� Mediator and Arbitrator, JAMS, 2001-present  

� Judge, U.S. District Court, Northern District of California, 1984-2001  

� Partner, Bronson, Bronson & McKinnon  

� J.D., Stanford University School of Law  

� B.A., Stanford University 
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More Attorneys Exploring Third-Party 

Litigation Funding 

Nate Raymond 

New York Law Journal 

June 04, 2010 

Ask Louis M. Solomon where his fees are coming from these days, and you will get a 
complicated answer.  

Solomon, who joined Cadwalader, Wickersham & Taft earlier this year, counts 
corporations such as Bristol-Myers Squibb and PepsiCo as part of his book of business. 
Yet while companies like those still are generally paying his fees, lately the source of 
funds is not just his clients' corporate war chests but money they received from investors 
looking to take stakes in the lawsuits he files for them.  

Solomon, 54, is among a handful of corporate litigators handling commercial disputes 
with outside, third-party litigation funding. Two litigation funds have in the last three 
years launched initial public offerings, and both are on the lookout for U.S. litigants who 
would allow them to finance their cases in return for a portion of any settlement or 
judgment.  

Juridica Investments Limited, which launched in 2007, last month reported that through 
March it had committed almost $123 million to 15 investments in 22 cases, one of which 
is in New York, according to a spokesman. Burford Capital Ltd., which went public in 
October, has so far invested $40 million across 10 cases, many of them international 
arbitrations.  

But the practice of allowing outside investors into lawsuits is not without its critics. The 
U.S. Chamber of Commerce in October called for the prohibition of third-party litigation 
financing at all levels.  

Selvyn Seidel, a former Latham & Watkins partner who is chairman of the investment 
advisor side of Burford, said the concern is understandable given the relative newness of 
the investment funds in the United States.  

"The industry's biggest enemy is unawareness," he said. "And most of the lawyers in the 
U.S. are unaware of it."  

Third-party litigation funding is a relatively recent phenomenon in the United States, 
after establishing itself in Australia, then later in the United Kingdom. Until recently, in 
the United States it tended to focus on consumer disputes like personal injury claims, 
with advances of $1,750 to $4,500 in exchange for a percentage of the recovery, 
according to a Juridica-funded report by RAND Corporation released last month.  
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The newer phenomenon has been the emergence of investors like Juridica and Burford, 
which finance commercial claims brought by companies against other companies. While 
not alone in the field -- Credit Suisse has a unit that invests in litigation -- Juridica and 
Burford are two of the largest funds dedicated solely to litigation finance. Both are 
publicly traded on the Alternative Investment Market in the United Kingdom, where 
investors are likely more familiar with these types of funds.  

Burford raised about $130 million in an October IPO and is looking to invest in 
commercial disputes. It plans to make average investments exceeding $3 million, and 
expects to have its capital fully committed by October 2011. Seidel declined to provide 
details on a suit in which Burford has invested.  

In regulatory filings, international arbitration matters are described as "one of its core 
areas of business," though lawsuits also receive funding. Among its earliest investments, 
disclosed in November, was a trade secret theft and breach of contract matter in an 
undisclosed U.S. federal court that was scheduled for trial last month. Burford invested 
$2 million to cover the costs of getting it to trial and to cover some outstanding legal fees.  

Burford stands to receive 35 percent to 67 percent of any recovery from that lawsuit, the 
regulatory filing said. Seidel declined to comment on the status of the case.  

James Tyrrell Jr., a partner at Patton Boggs who acts as outside counsel to both funds, 
said it is not a coincidence that interest in investing in litigation picked up just as the U.S. 
economy began to bottom out. With the failure of the derivative and mortgage-backed 
securities markets, sophisticated investors were hunting for a new source to generate 
huge returns, he said.  

"There's a lot of money out there that's looking to find a home," Tyrrell said.  

Experiments in these funding arrangements are ongoing. Tyrrell said he has begun to 
push for not just plaintiff companies but also defendants to consider obtaining outside 
funding.  

Say a company was paying $25 million a year in fees related to asbestos suits, he said. 
The company might be willing to pay $100 million today if someone took long-term 
liability off its books. An investor could agree to defend and indemnify for those asbestos 
cases in exchange for the $100 million. For the litigation funder, the upshot would be to 
resolve or settle the suits as efficiently as possible to have some of that $100 million left 
as profit.  

Tyrrell said he is representing a "major industrial company" in such an arrangement, 
though he declined to provide more details.  

'POTENTIAL ETHICAL ISSUES'  

For some lawyers, the emergence of the outside investors is so new they are still 
weighing whether it should be welcomed or not.  

"From one perspective, you could say it helps out a small company that wouldn't have 
otherwise been able to get compensation for some egregious violation of rights," said S. 
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Peter Ludwig, a patent litigator at Fish & Richardson. "On the other hand, it raises some 
potential ethical issues."  

Not long ago, in fact, outside investments in commercial disputes would have been 
prohibited, thanks to rules blocking champerty, the acquiring of an interest in a lawsuit's 
recovery, and maintenance, support for a lawsuit by a non-party.  

But in recent decades those doctrines have been fading away. Anthony Sebok, a law 
professor at Benjamin N. Cardozo School of Law, in a forthcoming article found that 28 
states permit champerty, including New York.  

"The possibility of a party taking a partial assignment in a claim," Sebok said in an 
interview, "is basically legal in New York, with certain areas that are left vague and 
unclear as to what the courts would do if an issue was raised as to the limits of this 
practice."  

In October, the U.S. Chamber Institute for Legal Reform released a report written by 
lawyers at Skadden, Arps, Slate, Meagher & Flom urging the ban of third-party litigation 
funding. Mark Szymanski, a spokesman for the institute, said, "our primary concern is 
that it could open the floodgates for third-party litigation financing of mass and class 
actions and in personal injury cases."  

Juridica in response swore it would never invest in class actions. Burford to date has not 
funded a class action, though Seidel said, unless there are conflicts, he is not against it.  

"Class actions are not a sin," he said.  

In the report, the chamber argues that outside funding will increase the number of 
lawsuits and, in turn, the odds that defendants will face meritless claims. The chamber 
also argues the funding raises "serious ethical issues," as the arrangement undercuts 
plaintiffs' control of their own lawsuits and could impact attorney-client privilege through 
the disclosure of confidential material to outside parties.  

Lawyers who have had dealings with the funders generally report they do not interfere 
with the actions, though not always.  

"I've seen everything from funders who want to be involved in everyday management or 
funders who take a hands-off approach," said James Hosking, a partner at Chaffetz 
Lindsey who has handled international arbitrations with third-party financing.  

In addition to the ethical issues, some lawyers say they are leary of getting the funders 
involved because of the economics of the deals.  

"They are more designed for the situation where there is a firm that doesn't do 
contingencies," said Peter E. Calamari, the head of the New York office at Quinn 
Emanuel Urquhart & Sullivan. Since his firm sometimes does, he said, Quinn Emanuel 
can effectively be the third-party funder itself.  

In contrast, Solomon works at Cadwalader and previously Proskauer Rose, firms not 
typically known for their contingency fee work. The funding has meant clients can hire 
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Solomon and Cadwalader when they might otherwise have needed to engage someone 
with a different fee structure and not their first choice.  

In two cases Solomon handled at Proskauer, he represented bondholders who alleged 
hundreds of millions of dollars in damages due after the company they had lent to 
restructured their debt, allegedly illegally.  

The bondholders took third-party funding, he said, which helped pay part of his hourly 
fees. Solomon said Proskauer also shared in the upside through an alternative fee 
arrangement. In one case, the bondholders challenged the restructuring and got paid. In 
the other, a settlement occurred allowing his client to largely get paid.  

Solomon has carried his support of the outside funding source to Cadwalader, where he is 
handling a patent case where the client secured third-party funding that he said 
reimbursed "millions of dollars of costs." While other lawyers may still have questions 
about the funding, Solomon said he is now on the bandwagon.  

"If it has the effect of giving a client a greater choice of which law firm to hire, you might 
say that is a good thing," he said. 
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It's Official: Countrywide and KPMG 

Agree to Record-Setting, $624 Million 

Subprime Securities Class Action 

Settlement 

Andrew Longstreth 

May 10, 2010 

Not all the news in subprime securities class action litigation has been bad for plaintiffs. 
Last month we told you about a report from the Los Angeles Daily Journal that 
Countrywide had agreed to pay $600 million to settle a case alleging that the mortgage 
lender didn't tell investors when it drastically loosened its lending standards. The parties 
have now confirmed the settlement. KMPG, Countrywide's former auditor, also has 
confirmed that it will pay $24 million to settle the case. 
 
Several pension funds, including the New York State Common Retirement Fund, serve as 
the lead plaintiffs in the case. Labaton Sucharow is lead counsel. Countrywide is 
represented by Goodwin Procter, and KPMG has Bingham McCutchen. 
 
According to a press release issued by New York State Comptroller (and pension fund 
trustee) Thomas DiNapoli, the $624 million Countrywide settlement will be the 13th 
largest since the passage of the Private Securities Litigation Reform Act if it is approved 
by Los Angeles federal district court judge Mariana Pfaelzer. It will be by far the largest 
settlement to come out of the subprime mortgage crisis. The previous largest subprime 
securities settlement was Merrill Lynch's $475 million deal. 
 
The terms of the settlement have yet to be submitted to the court. Joel Bernstein of 
Labaton told us that the parties have given themselves until May 24 to hammer out the 
details. The agreement to settle the case, Bernstein said, came after two-and-a-half days 
of intense mediation that culminated on April 2. Presiding over the mediation was Boston 
University law school professor Eric Green and Los Angeles federal district court judge 
A. Howard Matz. Brian Pastuszenski of Goodwin represented Countrywide in the talks. 
 
According to Reuters' account of the settlement, a spokesperson for Countrywide parent 
Bank of America said the firm decided to settle to avoid the uncertainties of litigation. A 
KPMG spokesman confirmed the settlement but did not elaborate. 
 
Bernstein told us the settlement releases all parties, including Countrywide's 
underwriters, represented by Gibson, Dunn & Crutcher; and individual defendants such 
as former Countrywide CEO Angelo Mozillo, who is represented by Williams & 
Connolly and Irell & Manella.  
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Wishful Thinking? WaMu's Bankrupt 

Parent Company Outlines Revised Global 

Settlement with JPMorgan and FDIC in 

New Disclosure Filing 

Alison Frankel 

 May 18, 2010 

In advance of a hearing Wednesday before Delaware federal bankruptcy court judge 
Mary Walrath, Washington Mutual Inc.'s lawyers at Weil, Gotshal & Manges have filed 
an amended disclosure statement outlining, for the first time on paper, the terms of a new 
settlement between WMI (the parent of Washington Mutual Bank); JPMorgan Chase, 
which acquired WaMu Bank on the cheap in September 2008; and the Federal Deposit 
Insurance Corporation, which is the receiver for WaMu Bank. 
 
The 60-page filing goes a lot further in memorializing the purported settlement than 
WMI's previous announcement of a $6.6 billion deal with JPMorgan in open court in 
March. The optimism that accompanied that announcement proved to be premature, as 
we've chronicled here and here. Both the FDIC and WaMu Bank bondholders, who were 
granted standing to pursue claims by Judge Walrath, withheld approval of the first 
proposed deal. WMI and JPMorgan Chase were forced to return to the table for more 
heated negotiations, which have been further complicated by the attempts of WMI equity 
holders, represented by Susman Godfrey, to seize a stake in the estate. 
 
The new disclosure statement suggests the long hours of negotiation are over. The 
"revised Global Settlement Agreement," it says, "embodies a proposed compromise and 
settlement of the numerous disputes among WMI, JPMC, the FDIC receiver [and] 
significant creditor groups." Under the deal outlined in the disclosure, JPMorgan Chase 
will repay the estate about $4 billion in disputed deposits. The estate will also recover 
between $2.3 and $2.6 billion in anticipated tax refunds, and will transfer certain 
liabilities to JPMorgan. The FDIC, under the proposal, is entitled to $850 million of the 
tax refund proceeds. The WaMu Bank bondholders, who threw the case into chaos by 
opposing the original settlement proposal--and whose claims WMI has always disputed--
are assigned $150 million. 
 
"The debtors," the statement says, "in the exercise of their business judgment, have 
determined that the benefits of settling...far outweigh any gains likely to be achieved by 
continuing litigation with such parties in light of the expense of litigation and the risks 
and uncertainties associated therewith." 
 
We've heard, however, that WMI may have been a tad premature in announcing the 
global settlement. We called more a half-dozen lawyers in the case and couldn't get 
anyone to go on the record, but we heard that as of Tuesday morning, neither the FDIC 
nor the bank bondholders had agreed to a final deal. WMI's Weil lawyers were said to be 
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working out the details Tuesday to have a deal signed when they go into court 
Wednesday. 
 
We'll let you know if they don't.  
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Are You Sure Your Settlement 

Negotiations Are Confidential? 

Brian S. Fraser and Patricia C. O'Prey 

New York Law Journal 

May 20, 2010 

Whether you are a lawyer or a client, there is a good chance that, at least once, you have 
started a conversation with a real or potential adversary by saying "this is for settlement 
purposes only" or words to that effect. Experience shows that an acknowledgement that 
such discussions are effectively "off the record" is usually honored, if only out of 
professional courtesy, tradition, politesse or because a judge may be displeased with a 
perceived breach of such an agreement. Nevertheless, we should all go into such 
discussions with an awareness of the limitations, as a legal matter, of such an agreement. 

Federal Rule of Evidence 408 is the starting point for any discussion about protections for 
settlement discussions. Rule 408 is a rule of evidence that governs the admissibility of 
evidence—documents or testimony—at trial. It does not purport to do anything else and 
its invocation is not a shield against public disclosure or formal discovery of the 
conversation or its subject matter. 

Rule 408, moreover, is not even an absolute bar to the admissibility of settlement 
discussions at trial. The rule only bars the use of evidence of settlement negotiations to 
prove liability or to establish the amount of damages. Statements made during 
negotiations may still be admissible for other purposes, and the careful trial lawyer may 
find a way to articulate a proper reason for admitting the evidence so that the jury hears 
it.  

Below we lay out the potential pitfalls. 

Rule 408 

Federal Rule of Evidence 4081 provides that the following statements may be 
inadmissible: (1) an offer to settle or compromise a claim, (2) the fact that a claim has 
been compromised, or (3) conduct or statements made in settlement or compromise 
negotiations (collectively, settlement discussions). 

Such settlement discussions are inadmissible, however, only when offered "to prove 
liability for, invalidity of, or amount of a claim that was disputed as to validity or amount, 
or to impeach through a prior inconsistent statement or contradiction…." Fed. R. Evid. 
408(a). Rule 408 expressly provides that the rule "does not require exclusion if the 
evidence is offered" for another purpose. Fed. R. Evid. 408(b).  

For example, Rule 408 specifically provides that settlement discussions may be 
introduced to prove a witness' bias or prejudice; to negate a contention of undue delay; or 
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to prove an effort to obstruct a criminal investigation or prosecution. Fed. R. Evid. 
408(b). That list, however, is not intended to be exclusive, and we will offer some 
examples of acceptable purposes for admitting evidence of settlement discussions below. 

Settlement Discussions 

What constitutes settlement discussions?  

• It is no longer necessary to declare that a document or conversation is "for 

settlement purposes only" in order to claim protection under Rule 408. Previously, 
only facts that were prefaced by the "for settlement purposes only" disclaimer were 
protected from admission in evidence. Michael H. Graham, "Compromise and Offers to 
Compromise," 1 Handbook of Fed. Evid. §408:1 (6th ed.); Paul F. Rothstein, 
"Compromise and Offers to Compromise: Fed. Rules of Evidence Rule 408," Fed. Rules 
of Evid. Appx. I, Rule 408 (3d ed.). Rule 408 rejects the previous common law approach 
and does not require use of the phrase "for settlement purposes only" or a similar phrase. 
See Fed. R. Evid. 408(a)(2); see also Vincent C. Alexander, Practice Commentaries, 
CPLR 4547 (McKinney's 2007).  

Nevertheless, prefacing discussions with "for settlement purposes only" is a good practice 
to ensure that such discussions are protected in the event that any litigation ensues. See 
Practice Commentaries (citing R. Barker & V. Alexander, Evidence in New York State 
and Federal Courts sec. 4:57 (2001)) ("Let's assume, hypothetically," even though this is 
no longer required in order to exclude statements of fact made during negotiations, can 
nevertheless serve as circumstantial evidence that the party was indeed seeking to 
negotiate a compromise"). 

• Settlement discussions are protected only where a genuine dispute exists. Whether 
or not the "for settlement purposes only" phrase is used, it is clear that a genuine dispute 
must exist in order to invoke Rule 408's protections. ESPN Inc., 76 F. Supp. 2d at 410; 
see also Affiliated Mfrs. Inc. v. Aluminum Co. of America, 56 F.3d 521 (3d Cir. 1995). 
For example, if the parties are having informal negotiations but no litigation is threatened 
or even contemplated and, other than representing different interests in a particular 
negotiation, no conflict exists, such discussions may not be protected under Rule 408 
because there is no "dispute." See Pierce v. F.R. Tripler & Co., 955 F.2d 820, 827 (noting 
that both the timing of the offer and the existence of a dispute are relevant in a Rule 408 
determination); see also Big O Tire Dealers Inc. v. Goodyear Tire & Rubber Co., 561 
F.2d 1365, 1372-73 (10th Cir. 1977) ("The [parties' business communications] had not 
crystallized to the point of threatened litigation, a clear cut-off point ...."). Discussions 
between parties about a possible merger agreement or business relationship will not be 
protected by Rule 408. L-3 Communications Corp. v. OSI Sys. Inc., No. 02 Civ. 9144 
(DC), 2006 WL 988143, at 6 (SDNY April 13, 2006) (break-up fee offer raised during 
negotiation of proposed business acquisition "constitute[d] more of a counter-proposal 
made in the midst of a business communication than a settlement offer made in the 
course of compromise negotiations to settle a claim.")  

Similarly, discussions between an insured and an insurer are not protected under Rule 
408 if the claim is approved and the insurer does not dispute the claim made. Walsh v. 

First Unum Life Ins. Co., 982 F.Supp. 929, 930-31 (WDNY 1997) (admitting purported 
settlement material where "neither a dispute, nor a clear difference of opinion, existed in 
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the case at bar at the time that defendant UNUM made the two settlement offers to 
plaintiff").  

If, however, the parties are represented by counsel and litigation is threatened, 
discussions may be presumed to be protected by Rule 408. ESPN Inc. v. Office of Com'r 
of Baseball, 76 F. Supp. 2d 383, 410 (SDNY 1999). In general, once a party "is 
represented by counsel, threatens litigation and has initiated the first administrative steps 
in that litigation, any offer made between attorneys will be presumed to be an offer within 
the scope of Rule 408." ESPN Inc., 76 F. Supp. 2d at 410 (citing Pierce, 955 F.2d at 827).  

Admissibility 

Even though Rule 408 bars the introduction of settlement discussions to prove the 
existence or amount of liability, settlement discussions may be admissible for a variety of 
other purposes.  

Settlement discussions are admissible for any purpose other than those barred under the 
express terms of the Rule. Here are a few examples: 

To Prove the Fact of Settlement. Although settlement discussions may not be 
admissible to prove liability, they may be admissible to prove the fact of settlement if that 
fact is relevant to subsequent litigation and its admission is not more prejudicial than 
probative. Crigger v. Fahnestock and Co. Inc., 2005 WL 857368, at 1-2 (S.D.N.Y. April 
14, 2005) (Rule 408 does not bar evidence of a settlement when offered to prove the fact 
of settlement as opposed to the validity or amount of the underlying claim). 

To Negate Claims of Undue Delay or That the Statute of Limitations Was Tolled. 

Evidence of a party's conduct during settlement negotiations may be admissible to defend 
against a "contention of undue delay." USA Holdings, 520 F. 3d at 114. Such conduct 
may be used to prove, for example, that a party's delay was caused by the other party's 
conduct during negotiations which should excuse any such delay and/or toll the statute of 
limitations. See Bankcard Am. Inc. v. Universal Bancard Sys. Inc., 203 F.3d 477, 484 
(7th Cir. 2000) ("It would be an abuse of Rule 408 to allow one party during compromise 
negotiations to lead his opponents to believe that he will not enforce applicable time 
limitations and then object when the opponent attempts to prove the wavier of time 
limitations. Similarly it would be an abuse of Rule 408 to let Bankcard lull Universal into 
breaching the contract and then prevent Universal from explaining its actions because the 
lulling took place around the settlement table.") (citing 23 Charles Alan Wright & 
Kenneth W. Graman, Jr., Federal Practice and Procedure §5312, at 273 n.5 (1980)).  

To Prove When the Statute of Limitations Ran. Alternatively, evidence of the parties' 
settlement negotiations may be admissible to prove that a party was on notice of their 
claim at the time of such limitations and knew, or should have known, that the claim 
existed and that, therefore, the statute of limitations had begun to run. Kraft v. St. John 
Lutheran Church, 415 F.3d 943 (8th Cir. 2005) (in order to determine when the statute of 
limitations ran in a sexual abuse case, the trial court properly considered evidence of 
settlement negotiations between the plaintiff and the defendant church when offered to 
show that the plaintiff actually had or should have discovered his injury at that time).  
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To Prove Reliance on a Prior Settlement Offer. The parties' prior settlement 
negotiations may be admissible to prove reliance by one party on those negotiations (i.e., 
estoppel by acquiescence) or an agreement reached in those negotiations. PRL USA 
Holdings v. U.S. Polo Assoc., 520 F.3d 109, 115-16 (2d Cir. 2008); Starter Corp. v. 
Converse Inc., 170 F.3d 286, 293 (2d Cir. 1999). 

To Prove the Existence of Personal or Subject Matter Jurisdiction. Where either the 
existence of diversity or the amount in controversy for purposes of determining whether 
diversity jurisdiction exists are in dispute, a party's settlement negotiations may be 
offered to prove the existence of such jurisdiction in the federal courts. McPhail v. Deere 

& Co., 529 F.3d 947, 956 (10th Cir. 2008); see also Cohn v. Petsmart Inc., 281 F.3d 837, 
840 (9th Cir. 2002) ("[a] settlement letter can be evidence of the amount in controversy 
[for example for purposes of showing the amount is sufficient to establish federal 
jurisdiction] if it appears to reflect a reasonable estimate of the plaintiff's claim"). Accord 
SunCoke Energy Inc. v. MAN Ferrostaal Aktiengesellschaft, 563 F.3d 211, 213 (6th Cir. 
2009) (evidence of settlement negotiations was admissible to establish defendant's 
minimum contacts with the forum state for personal jurisdiction).  

To Prove a Party's Success, or Lack Thereof, at Trial for Purposes of Awarding 

Attorney's Fees. The degree of success the prevailing party had on their claims may be a 
factor considered by the court in awarding attorney's fees after trial. Thus, in the context 
of a post-trial motion for attorney's fees, a party's rejection of a $75,000 informal 
settlement offer, for example, may be introduced as evidence of how successful or 
unsuccessful the prevailing party was at trial, thereby affecting an award of attorney's 
fees. Lohman v. Duryea Borough, 574 F.3d 163, 167-68 (3d Cir. 2009). As a result, 
additional protections and confidentiality agreements may be required to ensure that the 
amount of a settlement offer will not be used to a parties' disadvantage in assessing 
attorney's fees. 

To Prove the Breach or Scope of a Settlement Agreement. Similarly, the parties' prior 
discussions and agreements regarding settlement may be admissible to prove that a 
settlement agreement itself was breached (see Cates v. Morgan Portable Bldg. Corp., 780 
F.2d 683 (7th Cir. 1985) (the rule does not bar evidence of a settlement when the purpose 
of the evidence is to prove that a party broke the agreement, rather than to prove the 
validity or amount of the underlying claim)), or to prove the scope of a release in a 
settlement agreement.  

Fraudulent Conduct or Threats Made During Settlement Discussions. A party's 
fraudulent statements or threats made during settlement negotiations are not protected by 
Rule 408. Uforma/Shelby Business Forms Inc. v. N.L.R.B., 111 F.3d 1284, 1293-94 (6th 
Cir. 1997) (although it is unclear whether Rule 408 applies to grievance discussions 
between a company and non-lawyer union officials, the rule would not in any case 
exclude threats during these negotiations made by the company to retaliate against union 
employees if they pursued the grievance); see also Advisory Committee Notes ("Rule 
408 is inapplicable if offered to show that a party made fraudulent statements in order to 
settle a litigation"). 

Alternatives 
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To be confident that discussions intended to resolve disputes are kept confidential and out 
of the courtroom, the best practice is to employ a written confidentiality agreement 
executed by all parties to the discussions. Such an agreement would provide that the 
conversations to be held, and documents and correspondence to be exchanged, are 
confidential, are not to be disclosed to any third parties for any purpose, that they cannot 
be used in any litigation between the parties for any purpose and that they must be 
returned to the producing party or destroyed within a particular period of time. Although 
Rule 408 may not require that settlement discussions be excluded as evidence for a 
particular permitted purpose, at least one court has excluded such evidence based on a 
confidentiality agreement which provided that all matters discussed in mediation would 
be confidential and could not be used as evidence in any subsequent judicial proceeding. 
Deluca v. Allied Domecq Quick Service Restaurants, No. 03-CV-5142 (JFB) (AKT), 
2006 WL 2713944, at 3 (EDNY Sept. 22, 2006).  

Of course, there will be limitations on the effectiveness of such an agreement, e.g., it will 
not abrogate the requirement to respond to a subpoena by a party (or government agency) 
that is not a party to the confidentiality agreement. Moreover, if the confidentiality 
agreement is procured by fraud, or the information conveyed pursuant to the agreement is 
fraudulent, a court is obviously unlikely to enforce the confidentiality agreement for the 
benefit of the party committing the fraud. 

Conclusion 

Parties must be very careful during discussions that they intend to be for settlement 
purposes to obtain additional protections in the form of a confidentiality or other 
agreement to ensure that such discussions are not admissible in later proceedings and do 
not inadvertently result in an admission to the jurisdiction of a particular forum's courts. 
Nothing in the federal or state rules prohibit parties from entering such confidentiality 
agreements.  

Brian S. Fraser and Patricia C. O'Prey are partners in the New York office of Richards, 
Kibbe & Orbe. They can be reached at bfraser@rkollp.com and poprey@rkollp.com.  

Endnotes: 

1. Rule 408 has a New York State analogue, N.Y. CPLR 4547. The Practice 
Commentaries to CPLR 4547 state that CPLR 4547 "is an adoption, in substantially 
identical language, of the original version of Rule 408 of the Federal Rules of Evidence. 
Federal caselaw on Rule 408, therefore, should prove helpful in the interpretation and 
application of the new statute." Vincent C. Alexander, Practice Commentaries, CPLR 
4547 (McKinney's 2007). 
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Pittsburgh council mulling $155K Taser 

settlement  

The Associated Press 

May 20, 2010 

PITTSBURGH (AP) - Pittsburgh City Council president Doug Shields says council will 

likely approve paying $155,000 to a man who claims he was wrongly Tasered for 

criticizing a city officer after getting a ticket for not using his turn signal.  

 

Fifty-three-year-old Daniel Hackett III, of Mount Lebanon, sued claiming he yelled at the 

officer on March 15, 2008 during the city's St. Patrick's Day celebration.  

 

Hackett said he yelled at officers after he saw someone run a red light and another man 

urinating in public, to complain that police should ticket people like that instead.  

 

Hackett says he was Tasered, handcuffed and charged with resisting arrest and disorderly 

conduct — charges that were dropped.  

 

Shields says council will likely approve the settlement because it's cheaper than fighting 

the suit. 
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Boston Judge Finalizes $81 Million 

Topamax Off-Label Settlement 

Ben Hallman 

May 21, 2010 

Add Johnson & Johnson's Ortho-McNeil Pharmaceuticals unit to the slew of drug 

companies that have pled guilty in recent years to promoting their products for off-label 

uses. In April, Ortho-McNeil agreed to pay more than $81 million to settle federal 

charges that it illegally marketed the epilepsy drug Topamax for a variety of psychiatric 

conditions, including bipolar disease and drug and alcohol dependency, for which it 

hadn't obtained Food and Drug Administration approval. On Friday, as part of that 

settlement, company officials appeared before Boston federal district court judge William 

Young to plead guilty on behalf of the corporation to misdemeanor criminal charges of 

selling a misbranded drug. 

 

As part of its plea deal, Ortho-McNeil pledged to adopt a corporate integrity agreement 

designed to bar the company from engaging in further illegal marketing practices, 

Bloomberg News reported. Bloomberg identified Robert Ullmann of Boston's Nutter 

McClennen & Fish as an attorney for Ortho-McNeil. Court documents indicate that 

Christopher Wray and Mark Jensen of King & Spalding also defended the company. 

 

Ortho-McNeil will pay $75 million to resolve the government’s civil claims that it 

encouraged off-label sales, along with a $6 million criminal fine. The underlying case 

was brought by whistleblower Gary Spivak under the False Claims Act in 2004. 
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Thelen Bankruptcy Estate Seeks 

Approval of $900K Settlement 

Nate Raymond 

New York Law Journal 

May 25, 2010 

The estate of the defunct law firm Thelen is seeking a bankruptcy judge's approval of a 
$900,000 settlement of a state court action by State Street Bank and Trust Company. The 
payment would come from Thelen's insurer and resolve all claims against the law firm in 
the litigation pending in Manhattan Supreme Court, according to a motion filed earlier 
this month by Yann Geron, a partner at Fox Rothschild who is the trustee for Thelen's 
estate. A hearing is scheduled for June 2 before Southern District of New York 
Bankruptcy Judge Allan Gropper. 

"If the court approves the settlement, we believe the Thelen estate will be glad to have the 
matter behind it," said Michael Feldberg, a partner at Allen & Overy who represents 
Thelen in the case, AG Capital Funding Partners v. State Street Bank and Trust 
Company, 601134/2002. 

The proposed agreement by Thelen and State Street is part of a larger global settlement of 
the complicated lawsuit. In 2002, a group of funds led by AG Capital Funding Partners 
sued State Street over bonds issued by Loewen Group, a Canadian-based funeral home 
operator that filed for bankruptcy in 1999. State Street filed a third-party complaint 
against Loewen's underwriters, UBS Warburg and Salomon Smith Barney, and its law 
firm, Thelen. UBS later filed a fourth-party complaint against its lawyers at Skadden, 
Arps, Slate, Meagher & Flom. 

In October, the bondholders and State Street agreed to a confidential settlement. The 
parties in the third-party case, including Thelen, have since been preparing to settle with 
State Street. The other defendants will also contribute settlement monies to State Street, 
according to Thelen's agreement, though how much has not been disclosed. State Street's 
lawyer, Robert S. Friedman at Sheppard Mullin Richter & Hampton, declined to 
comment. 

Thelen filed for Chapter 7 in September 2009, nearly a year after partners voted to 
dissolve the 600-lawyer firm.  
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Covington, Hogan Counsel Genzyme on 

$175 Million Settlement 

The American Lawyer 

By Zach Lowe 

May 26, 2010 

Facing the first fine in its 29-year history, the drug maker Genzyme turned to Covington 
& Burling and Hogan Lovells for counsel in striking a proposed settlement with the 
federal government over allegedly contaminated drugs, court records show. 

Under the terms of the proposed consent decree, Cambridge, Mass.–based Genzyme, 
which specializes in expensive drugs aimed at treating rare genetic disorders, will pay a 
$175 million penalty and submit to a strict regime of government oversight that could last 
up to eight years, according to the Boston Globe and The Associated Press.  

The penalty stems from quality-control problems uncovered by investigators at 
Genzyme's production plant in Allston, Mass., where the company produces several of its 
drugs and packages them in vials for distribution, court records show. Investigators from 
the federal Food and Drug Administration first found compliance problems at the Allston 
facility in 2008, and then again during a follow-up inspection last November, court 
records show. Among the government's findings, according to court records: that 
Genzyme failed to keep equipment at the plant safe from contamination. In one 
particularly egregious example of the plant's failings cited in the settlement papers, FDA 
inspectors founds bits of rubber, fiber and other "trash" in some drugs last year. 

Genzyme shut down the Allston plant for about three months last summer after evidence 
surfaced of a viral contamination there, the AP says. While the virus was not harmful to 
humans, the AP reports that the company ceased production in Allston anyway, losing 
tens of millions of dollars in the process.  

As part of the settlement deal, Genzyme must move its vial-filling operations out of 
Allston by 2011 and hire at least one independent expert to monitor compliance going 
forward. If the company fails to meet its compliance requirements, it could face fines of 
up to $15,000 per bulk shipment per day shipment, as well as disgorgement of 18.5 
percent of specific sales revenue to the Treasury Department, court records show. 

Gerald Masoudi, co-chair of Covington's food and drug practice, represented Genzyme in 
the settlement talks, while his fellow co-chair, Peter Safir, advised Henri Termeer, 
Genzyme's president and CEO. Meredith Manning, co-director of the pharmaceutical and 
biotechnology group at Hogan Lovells, advised W. Blair Okita, Genzyme's senior vice 
president for manufacturing, while Robert Dormer of Hyman, Phelps & McNamara 
advised Ronald Branning, Genzyme's senior vice president of global product quality 
control. Branning was hired in February, after the conduct at issue, and is named as a 
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defendant in the case because he will be responsible for compliance going forward. 
Lawyers at Covington and Hogan did not immediately respond to requests for comment. 

A federal judge in Boston must approve the settlement before it can become final.  

This article first appeared on The Am Law Daily blog on AmericanLawyer.com. 
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Schwab Settlement to Yield $20M Fee 

The Recorder 

By Dan Levine 

May 26, 2010 

SAN FRANCISCO — Having forced Charles Schwab to the settlement table in an 
investor fraud suit, plaintiff firm Hagens Berman will be compensated nicely. 

U.S. District Judge William Alsup has given preliminary approval to two deals that 
would furnish $235 million to class members. Of that, Hagens Berman will reap about 
$20 million: 8 percent of the $200 million set aside for federal claims, and 11 percent of 
$35 million to resolve the state law claims. 

Led by partners Steven Berman and Reed Kathrein, the plaintiffs successfully battled 
Schwab's outside counsel Morrison & Foerster over the investment company's so-called 
Yield Plus plan. Plaintiffs say Schwab violated securities laws by telling investors it 
would only put up to 25 percent of the assets in its YieldPlus fund in any one industry. 
But Schwab allegedly changed the rules midstream and concentrated more than 45 
percent in mortgage-backed securities. 

The Securities and Exchange Commission filed briefs supporting the plaintiffs, and the 
company quickly agreed to settle after Alsup recently issued a series of summary 
judgment rulings that went against them.  

In court Tuesday, Berman said the settlements were the product of six sessions with 
various current and retired judicial officers. For the state claims, the plaintiffs estimated 
damages between $33 million to $52 million, while defendants put it between $5 million 
to $12 million. 

Thus the $35 million figure is "at the very high end of possible recovery," Berman said. 
He declined to comment after the hearing about attorneys fees. 

For his part, Alsup was concerned with potential objectors, who could try to use the opt-
out process in an attempt to delay the settlement and extract a premium. Alsup said he 
would be leery of such requests. 

"I don't like holdup artists. I will be very reluctant to give holdup artists more money," he 
said.  

Berman acknowledged the threat from outside objectors. Asked for his thoughts, 
Morrison & Foerster partner Darryl Rains said it was the plaintiffs' problem. 

A hearing for final settlement approval is scheduled for September.  

 


